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An act to amend Section 17210 of the Education Code, and to amend
Sections 25247, 25319.1, and 25356.1 of the Health and Safety Code,
relating to hazardous substances, and making an appropriation therefor,

to take effect immediately, bill related to the budget.
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 17210 of the Education Code is amended to read:
17210. As used in this article, the following terms have the following meanings:
(a) “Administering agency” means-any an agency designated pursuant to Section

25502 of the Health and Safety Code.
(b) “Environmental assessor” means-a-etassHenvironmental assessorregistered

eondueting-those-assessments an environmental professional, as defined in Section

312.10 of Title 40 of the Code of Federal Regulations.
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(c) “Handle” has the meaning the term is given in Article 1 (commencing with
Section 25500) of Chapter 6.95 of Division 20 of the Health and Safety Code.

(d) “Hazardous air emissions” means emissions into the ambient air of air
contaminants that have been identified as a toxic air contaminant by the State Air
Resources Board or by the air pollution control officer for the jurisdiction in which the
project is located. As determined by the air pollution control officer, hazardous air
emissions also means emissions into the ambient air from any substance identified in
subdivisions (a) to (f), inclusive, of Section 44321 of the Health and Safety Code.

(¢) “Hazardous material” has the meaning the term is given in subdivision (d)
of Section 25260 of the Health and Safety Code.
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(f) “Operation and maintenance,” “removal action work plan,” “respond,”
“response,” “response action,” and “site” have the meanings those terms are given in
Article 2 (commencing with Section 25310) of the state act.

(g) “Phase I environmental assessment” means a preliminary assessment of a

property to determine whether there has been or may have been a release of a hazardous

material, or whether a naturally occurring hazardous material is present, based on

reasonably available information about the property and the area in its vicinity. A phase
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satisfies shall meet the most current requirements adopted by the American Society
for Testing and Materials (ASTM) for Standard Practice for Environmental Site

Assessments: Phase I Environmental Site Assessment Process or meet the requirements

of Part 312 (commencing with Section 312.1) of Title 40 of the Code of Federal
Regulations. That ASTM Standard Practice for Environmental Site Assessment or the

requirements of Part 312 (commencing with Section 312.1) of Title 40 of the Code of
Federal Regulations shall satisfy the requirements of this article for conducting a phase

I environmental assessment unless and until the Department of Toxic Substances
Control adopts final regulations that establish guidelines for a phase I environmental

assessment for purposes of schoolsites that impose different requirements-from-those

(h) “Preliminary endangerment assessment” means an activity that is performed
to determine whether current or past hazardous material management practices or waste
management practices have resulted in a release or threatened release of hazardous
materials, or whether naturally occurring hazardous materials are present, which pose
a threat to children’s health, children’s learning abilities, public health or the

environment. A preliminary endangerment assessment requires sampling and analysis
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of a site, a preliminary determination of the type and extent of hazardous material
contamination of the site, and a preliminary evaluation of the risks that the hazardous
material contamination of a site may pose to children’s health, public health, or the
environment, and shall be conducted in a manner that complies with the guidelines
published by the Department of Toxic Substances Control entitled “Preliminary
Endangerment Assessment: Guidance Manual,” including any amendments that are
determined by the Department of Toxic Substances Control to be appropriate to address
issues that are unique to schoolsites.

(1) “Proposed schoolsite” means real property acquired or to be acquired or
proposed for use as a schoolsite, prior to its occupancy as a school.

(j) “Regulated substance” means any material defined in subdivision (g) of
Section 25532 of the Health and Safety Code.

(k) “Release” has the same meaning the term is given in Article 2 (commencing
with Section 25310) of Chapter 6.8 of Division 20 of the Health and Safety Code, and
includes a release described in subdivision (d) of Section 25321 of the Health and
Safety Code.

() “Remedial action plan” means a plan approved by the Department of Toxic
Substances Control pursuant to Section 25356.1 of the Health and Safety Code.

(m) “State act” means the Carpenter-Presley-Tanner Hazardous Substance
Account Act (Chapter 6.8 (commencing with Section 25300) of Division 20 of the
Health and Safety Code).

SEC. 2. Section 25247 of the Health and Safety Code is amended to read:
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25247. (a) The department shall review each plan submitted pursuant to Section
25246 and shall approve the plan if it finds that the plan complies with the regulations
adopted by the department and complies with all other applicable state and federal
regulations.

(b) The department shall not approve the plan until at least one of the following
occurs:

(1) The plan has been approved pursuant to Section 13227 of the Water Code.

(2) Sixty days expire after the owner or operator of an interim status facility
submits the plan to the department. If the department denies approval of a plan for an
interim status facility, this 60-day period shall not begin until the owner or operator
resubmits the plan to the department.

(3) The director finds that immediate approval of the plan is necessary to protect
public health, safety, or the environment.

(c) Any-An action taken by the department pursuant to this section is subject to
Section 25204.5.

(d) (1) To the extent consistent with the federal act, the department shall impose
the requirements of a hazardous waste facility postclosure plan on the owner or operator
of a facility through the issuance of an enforcement order, entering into an enforceable
agreement, or 1ssuing a postclosure permit.

(A) A hazardous waste facility postclosure plan imposed or modified pursuant
to an enforcement order, a permit, or an enforceable agreement shall be approved in
compliance with the California Environmental Quality Act (Division 13 (commencing

with Section 21000) of the Public Resources Code).
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(B) Before the department initially approves or significantly modifies a hazardous
waste facility postclosure plan pursuant to this subdivision, the department shall provide
a meaningful opportunity for public involvement, which, at a minimum, shall include
public notice and an opportunity for public comment on the proposed action.

(C) For the purposes of subparagraph (B), a “significant modification” is a
modification that the department determines would constitute a class 3 permit
modification if the change were being proposed to a hazardous waste facilities permit.
In determining whether the proposed modification would constitute a class 3
modification, the department shall consider the similarity of the modification to class
3 modifications codified in Appendix I of Chapter 20 (commencing with Section
66270.1) of Division 4.5 of Title 22 of the California Code of Regulations. In
determining whether the proposed modification would constitute a class 3 modification,
the department shall also consider whether there is significant public concern about
the proposed modification, and whether the proposed change is so substantial or complex
in nature that the modification requires the more extensive procedures of a class 3
permit modification.

(2) This subdivision does not limit or delay the authority of the department to
order any action necessary at a facility to protect public health or safety.

(3) If the department imposes a hazardous waste facility postclosure plan in the
form of an enforcement order or enforceable agreement, in lieu of issuing or renewing
a postclosure permit, the owner or operator who submits the plan for approval shall,
at the time the plan is submitted, pay the same fee specified in subparagraph (F) of

paragraph (1) of subdivision (d) of Section 25205.7, or enter into a cost reimbursement
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agreement pursuant to subdivision (a) of Section 25205.7 and upon commencement
of the postclosure period shall pay the fee required by paragraph (9) of subdivision (c)
of Section 25205.4. For purposes of this paragraph and paragraph (9) of subdivision
(c) of Section 25205.4, the commencement of the postclosure period shall be the
effective date of the postclosure permit, enforcement order, or enforceable agreement.

(4) In addition to any other remedy available under state law to enforce a
postclosure plan imposed in the form of an enforcement order or enforcement agreement,
the department may take any of the following actions:

(A) File an action to enjoin a threatened or continuing violation of a requirement
of the enforcement order or agreement.

(B) Require compliance with requirements for corrective action or other
emergency response measures that the department deems necessary to protect human
health and the environment.

(C) Assess or file an action to recover civil penalties and fines for a violation of
a requirement of an enforcement order or agreement.

(e) Subdivision (d) does not apply to a postclosure plan for which a final or draft
permit has been issued by the department on or before December 31, 2003, unless the

department and the facility mutually agree to replace the permit with an enforcement

order or enforceable agreement pursuant to the provisions of subdivision (d).
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(f) If the department determines that a postclosure permit is necessary to enforce
a postclosure plan, the department may, at any time, rescind and replace an enforcement
order or an enforceable agreement issued pursuant to this section by issuing a
postclosure permit for the hazardous waste facility, in accordance with the procedures

specified in the department’s regulations for the issuance of postclosure permits.

) Nothing-in-thi
(g) This section-may-be-eonstrued-to_does not limit or delay the authority of the

department to order any action necessary at a facility to protect public health or safety,
or the environment.
SEC. 3. Section 25319.1 of the Health and Safety Code is amended to read:
25319.1. “Phase ] environmental assessment” means a preliminary assessment
of a property to determine whether there has been, or may have been, a release of a

hazardous substance based on reasonably available information about the property and

general vicinity. A phase I environmental assessment-may-tnelude butts-pothimited
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ef a-phaseFenvironmental-assessment shall meet the most current requirements adopted

by the American Society for Testing and Materials (ASTM) for Standard Practice for

Environmental Site Assessments: Phase I Environmental Site Assessment Process or

meet the requirements of Part 312 (commencing with Section 312.1) of Title 40 of the

Code of Federal Reguiations.
SEC. 4. Section 25356.1 of the Health and Safety Code is amended to read:

25356.1. (a) For purposes of this section, “regional board” means a California
regional water quality control board and “state board”” means the State Water Resources
Control Board.

(b) Except as provided insubdivision-¢h) subdivisions (g) and (h), the department,
or, if appropriate, the regional board shall prepare or approve remedial action plans
for the sites listed pursuant to Section 25356.

(c) A potentially responsible party may request the department or the regional
board, when appropriate, to prepare or approve a remedial action plan for a site not
listed pursuant to Section 25356, if the department or the regional board determines
that a removal or remedial action is required to respond to a release of a hazardous
substance. The department or the regional board shall respond to a request to prepare
or approve a remedial action plan within 90 days of receipt. This subdivision does not

affect the authority of a regional board to issue and enforce a cleanup and abatement
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order pursuant to Section 13304 of the Water Code or a cease and desist order pursuant

to Section 13301 of the Water Code.
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(d) A remedial action plan prepared pursuant to this section shall include the

basis for the remedial action selected and shall include an evaluation of each alternative
considered and rejected by the department or the regional board for a particular site.
The plan shall include an explanation for rejection of alternative remedial actions

considered but rejected. The plan shall also include an evaluation of the consistency

of the selected remedial action with the requirements of-thefederat-regulations-and-the
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to-this-chapter-orany other-provisior-ofdaw-_Subpart E (commencing with Section
300.400) of Title 40 of the Code of Federal Regulations of the federal National Oil

and Hazardous Substances Pollution Contingency Plan. Before adopting a final remedial

action plan, the department or the regional board shall prepare or approve a draft
remedial action plan and shall do all of the following:

(1) Circulate the draft plan for at least 30 days for public comment.

(2) Notify affected local and state agencies of the removal and remedial actions
proposed in the remedial action plan and publish a notice in a newspaper of general
circulation in the area affected by the draft remedial action plan. The department or
the regional board shall also post notices in the location where the proposed removal
or remedial action would be located and shall notify, by direct mailing, the owners of
property contiguous to the site addressed by the plan, as shown in the latest equalized
assessment roll.

(3) Hold one or more meetings with the lead and responsible agencies for the
removal and remedial actions, the potentially responsible parties for the removal and
remedial actions, and the interested public, to provide the public with the information
that is necessary to address the issues that concern the public. The information to be

provided shall include an assessment of the degree of contamination, the characteristics
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of the hazardous substances, an estimate of the time required to carry out the removal
and remedial actions, and a description of the proposed removal and remedial actions.

(4) Comply with Section 25358.7.

&

(e) After complying with subdivision-{e) (d), the department or the regional
board shall review and consider any public comments, and shall revise the draft plan,
if appropriate. The department or the regional board shall then issue the final remedial
action plan,

)

(f) (1) A potentially responsible party named in the final remedial action plan
1ssued by the department or the regional board may seek judicial review of the final
remedial action plan by filing a petition for writ of mandate pursuant to Section 1085
of the Code of Civil Procedure within 30 days after the final remedial action plan is
issued by the department or the regional board. Any other person who has the right to
seek judicial review of the final remedial action plan by filing a petition for writ of
mandate pursuant to Section 1085 of the Code of Civil Procedure shall do so within
one year after the final remedial action plan is issued.-™Ne An action may not be brought
by a potentially responsible party to review the final remedial action plan if the petition
for writ of mandate is not filed within 30 days of the date that the final remedial action
plan was issued.-Ne_An action may_not be brought by any other person to review the
final remedial action plan if the petition for writ of mandate is not filed within one year

of the date that the final remedial action plan was issued. The filing of a petition for
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writ of mandate to review the final remedial action plan shall not stay any removal or
remedial action specified in the final plan.

(2) For purposes of judicial review, the court shall uphold the final remedial
action plan if the plan is based upon substantial evidence available to the department
or the regional board, as the case may be.

(3) This subdivision does not prohibit the court from granting any appropriate
relief within its jurisdiction, including, but not limited to, enjoining the expenditure of
funds pursuant to paragraph (2) of subdivision (b) of Section 25385.6.

€

(g) (1) This section does not require the department or a regional board to prepare
a remedial action plan if conditions present at a site present an imminent or substantial
endangerment to the public health and safety or to the environment or, if the department,
aregional board, or a responsible party takes a removal action at a site and the estimated
cost of the removal action is less than two million dollars ($2,000,000). The department
or a regional board shall prepare or approve a removal action work plan for all sites
where a nonemergency removal action is proposed and where a remedial action plan
1s not required. For sites where removal actions are planned and are projected to cost
less than two million dollars ($2,000,000), the department or a regional board shall
make the local community aware of the hazardous substance release site and shall
prepare, or direct the parties responsible for the removal action to prepare, a community
profile report to determine the level of public interest in the removal action. Based on
the level of expressed interest, the department or regional board shall take appropriate

action to keep the community informed of project activity and to provide opportunities
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for public comment-whieh that may include conducting a public meeting on proposed
removal actions.

(2) A remedial action plan is not required pursuant to subdivision (b) if the site
is listed on the National Priority List by the Environmental Protection Agency pursuant

to the federal act—
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(3) For purposes of this section, the cost of a removal action includes the cleanup
of removal of released hazardous substances from the environment or the taking of
other actions that are necessary to prevent, minimize, or mitigate damage that may
otherwise result from a release or threatened release, as further defined by Section

9601 (23) of Title 42 of the United States Code.

(h) (1) (A) This section does not require the department or a regional board to
prepare a remedtal action plan at a site listed pursuant to Section 25356 if the department
or the regional board determines that the conditions at the site present a threat to the
public health or welfare or the environment and there is a planning period of less than

six months before the commencement of the activities at the site.

RTAART

1208021297 T44BILL



03/27/12 04:37 PM
97744 RN 12 08039 PAGE 18

(B) The department or a regional board may take any appropriate removal action
to abate, prevent, minimize, stabilize, mitigate, or eliminate a release of, or a threat of
a release at, a site for which a determination is made pursuant to paragraph (1).

(C) The department or a regional board shall prepare or approve a plan for
conducting a removal action specified in paragraph (B) at the site.

(2) The department or a regional board shall make the local community aware
of a proposed removal action pursuant to this subdivision by taking all of the following
actions:

(A) Publishing a notice of availability of the administrative record list in a major
local newspaper of general circulation within 60 days of initiation of the onsite removal
activity.

(B) Providing a public comment period. as appropriate, of not less than 30 days
from the time the administrative record list is made available for public inspection.

(C) Preparing a written response to significant comments received.

D) Identifying a contact person to inform the community of actions taken

respond to inquiries, and provide the community with information conceming the

release.

(3) A removal action taken pursuant to this subdivision shall, to the extent

practicable, contribute to the efficient performance of any anticipated long-term remedial

action with respect to the concerned release.
SEC. 5. The sum of one thousand dollars ($1,000) is hereby appropriated from

the Toxic Substances Control Account to the Department of Toxic Substances Control
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to implement the changes made by this act to Sections 25247, 25319.1, and 25356.1,
of the Health and Safety Code.

SEC. 6. If the Commission on State Mandates determines that this act contains
costs mandated by the state, reimbursement to local agencies and school districts for
those costs shall be made pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.

SEC. 7. This actis a bill providing for appropriations related to the Budget Bill
within the meaning of subdivision (&) of Section 12 of Article IV of the California

Constitution, has been identified as related to the budget in the Budget Bill, and shall

take effect immediately.
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LEGISLATIVE COUNSEL’S DIGEST

Bill No.
as introduced,

General Subject: Hazardous substances: remedial action: environmental assessment.

(1) Existing law, the Carpenter-Presley-Tanner Hazardous Substance Account
Act (hazardous substances act), requires the Department of Toxic Substances Control
to publish and revise a listing of hazardous substance release sites selected for response
actions, and requires the department or a California regional water quality control board
to prepare and approve remedial action plans for all sites on the list. The act requires
all remedial action plans to be based upon certain federal regulations and upon other
additional specified factors. The act also requires the remedial action plan to include
a nonbinding preliminary allocation of responsibility among all identifiable potentially
responsible parties at a particular site and exempts a site from remedial action
requirements if the site is listed on the National Priority List and the department or

regional board concurs with the remedy selected. Existing law also provides that certain
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provisions of the Porter-Cologne Water Quality Control Act apply to actions by a
regional board pursuant to those provisions.

This bill would delete the requirements that the remedial action plan be based
upon those federal regulations and other specified factors and that the remedial action
plan include that nonbinding preliminary allocation. The bill would also delete the
requirement, with regard to a site listed on the National Priority List, that the department
or regional board concur with the remedy selected and would delete the application of
those provisions of the Porter-Cologne Water Quality Control Act to the regional
board’s actions.

(2) Existing law exempts, from the requirement for the preparation of a remedial
action plan, a site where the conditions present at a site present an imminent or
substantial endangerment to the public health and safety or to the environment or if
the cost of the removal action is less than a specified amount. The department or a
regional board is required to prepare or approve a removal action work plan for all
sites where a nonemergency removal action is proposed and where a remedial action
plan is not required.

The bill would additionally exempt, from the requirement for the preparation of
a remedial action plan, a site for which the department or the regional board determines
that the conditions present a threat to public health or welfare or the environment and
there is a planning period of less than 6 months before the commencement of activities
at the site. The bill would authorize the department or a regional board to take specified
removal actions at the site and to prepare or approve a plan for conducting that removal

action. The bill would require the department or a regional board to make the local
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community aware of a proposed removal action by taking certain measures and would
require the removal action to contribute to the efficient performance of any anticipated
long-term remedial action.

(3) Existing law defines the term “phase [ environmental assessment” for purposes
of the Carpenter-Presley-Tanner Hazardous Substance Account Act and for purposes
of the provisions requiring the preparation of a phase [ environmental assessment before
the acquisition of a schoolsite. Those definitions specify the information that a phase
I environmental assessment may include. Existing law also defines the term
“environmental assessor” for purposes of the provisions requiring the preparation of
a phase I environmental assessment before the acquisition of a schoolsite.

This bill would revise the definition of a phase I environmental assessment to
require the assessment to meet the current requirements adopted by the American
Society for Testing and Materials (ASTM) for Standard Practice for Environmental
Site Assessments: Phase I Environmental Site Assessment Process or certain federal
regulations. The bill would also revise that definition of environmental assessor with
reference to a federal regulation. The bill would impose a state-mandated local program
by imposing new duties upon local agencies.

The bill would also make conforming changes to provisions regarding regulating
the closure and postclosure plans for hazardous waste facilities.

(4) The bill would appropriate $1,000 from the Toxic Substances Control
Account to the Department of Toxic Substances Control to implement the changes

made by the bill.
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(5) The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory provisions establish
procedures for making that reimbursement.

This bill would provide that, if the Commission on State Mandates determines
that the bill contains costs mandated by the state, reimbursement for those costs shall
be made pursuant to these statutory provisions.

(6) This bill would declare that it is to take effect immediately as a bill providing
for appropriations related to the Budget Bill.

Vote: majority. Appropriation: yes. Fiscal committee: yes. State-mandated

local program: yes.
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